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April 6, 2016 
 
Pablo Valin, A/E Coordinator 
Miami-Dade Water and Sewer Department 
Stephen P. Clark Center 
111 N.W. 1st Street 
18th Floor, Conference Room 18-4 
Miami, Florida 33128 
pablo.valin@miamidade.gov 
clerkbcc@miamidade.gov 
 
 
RE: DESIGN-BUILD SERVICES FOR INSTALLATION OF A 48-INCH DIAMETER 

WATER MAIN DOWNTOWN LOOP CLOSURE ISD PROJECT NO. DB15-WASD-03 
 
Dear Mr. Valin, 
 
The Florida Surety Association (FSA) is a trade association whose membership includes the vast majority 
of surety companies that are licensed to write fidelity and surety bonds in the state of Florida. These 
surety company members write construction surety bonds supporting contractors that are working on 
projects for Miami-Dade County as well as cities, counties, municipalities, and private owners throughout 
the state of Florida. Our membership has brought to our attention concerns regarding the performance and 
payment bonds for the captioned project.  There are two items of note: 
 

1) On page 9, under Paragraph 1.7 - Payment and Performance Bond it states:  – “A single 
instrument Payment and Performance Bond, satisfactory to the Owner, for twice the penal sum 
(no less than 100% of the total maximum contract amount for payment-related issues and 100% 
of the total maximum contract amount for performance-related issues), shall be required of the 
Contractor.” 

 
While it does not appear to be the intent of Miami-Dade County, under this scenario a claimant 
could theoretically seek to recover up to 200% of the contract price just for performance-related 
issues or just for payment-related issues.  This is extremely unusual and not how Performance and 
Payment bonds are intended to work.  At 2x the contract price it would need to be very clear in 
the bond form language that only 50% of the penal sum could be applied to performance-related 
issues and 50% for payment-related issues.  In addition, the Payment and Performance bond 
forms provided in the Request for Design-Build Services under Exhibit I are actually separate 
forms, not a single instrument as indicated on page 9.  I recommend Miami-Dade County keep 
the two separate Performance and Payment bond forms as this is industry standard and the intent 
is clear.   

 
2) The FSA has worked with Miami-Dade County numerous times over the years regarding 

concerns expressed by many of our members with certain language contained in the County’s 
performance and payment bond forms.  Perhaps the issue we’ve conversed most often about is the 
reference to Florida Statute 95.11(3)(c) which combines a four-year limitation period with a ten-
year statute of repose. The inclusion of this language requires the surety companies, which 
underwrite and support contractors bidding on County projects, to attempt to underwrite the 
financial viability of bidding contractors at least ten years into the future. Obviously, this is not 
possible.  If it is the County’s intent to bind the surety to an obligation for up to ten years, it will 
prevent many sureties, and therefore the contractors for whom they provide bonds, from 
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participating on the project. The net result to Miami-Dade County is reduced competition and, 
ultimately, higher costs.  

 
In the past, when this issue has come up on other Miami-Dade County projects, the County has 
been willing to delete the reference to F.S. 95.11(3)(c), and limit the surety’s liability for all latent 
defect exposure to a five-year period as provided by law. Please see the attached Miami-Dade 
County performance and payment bond form that was negotiated in the past and is now widely 
accepted by sureties within the industry (“SAMPLE MDC bond form” attachment). For this bid, 
as well as any future procurement, we urge the County to revert to the previously negotiated bond 
form attached to increase the ability of contractors to qualify for bonds. 

 
Please contact me so that the Florida Surety Association can discuss any concerns Miami-Dade County 
may have with our request, and we can assist in drafting language that the surety industry will support 
while continuing to protect the County’s interest.   
 
Sincerely, 
 
 
 
Kelly Hall 
President, Florida Surety Association 
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