
Florida Surety Association (407)443-5412  
255 S. Orange Ave Suite 1450 President@Floridasurety.com
Orlando, FL 32801  http://www.floridasurety.com 

March 11, 2019 

Chris Daley, CPPO, CPPB, Procurement Manager 
Manatee County BCC 
Procurement Division 
1112 Manatee Avenue West Ste 803 
Bradenton FL 34205 

RE: Consequential, Delayed and Liquidated Damages - IFBC No. 19-TA002970CD 

Dear Chris Daley,  

The Florida Surety Association (FSA) is a trade association whose membership includes the vast majority of surety 
companies that are licensed to write fidelity and surety bonds in the state of Florida. These surety company members 
write construction surety bonds supporting contractors that are working on projects for Manatee County, as well as 
other cities, counties, municipalities, and private owners throughout the State of Florida. Our membership has 
brought to our attention concerns regarding the language in the required public construction contract Manatee 
County is utilizing. We would like to open communication with the county regarding the required language.  

When a surety writes a bond it is assessing the amount of risk inherent in a project, and the amount of exposure to 
the risk of loss. The surety must look at the terms of the contract including judging the exposure for consequential, 
delayed and liquidated damages. Contained in several places throughout the solicitation (captioned above), 
specifically on page 112 of the solicitation, section “N” of general conditions, the following language is stated:  

If within three (3) years after the Substantial Completion Date or such longer period of time as may be prescribed 
by laws or regulations or by the terms of any applicable special guarantee required by the Contract Documents, any 
Work is found to be defective, Contractor shall promptly, without cost to Owner and in accordance with Owner’s 
written instructions, either correct such defective Work or if it has been rejected by Owner, remove it from the site 
and replace it with nondefective Work. If Contractor does not promptly comply with the terms of such instruction, 
Owner may have the defective Work corrected/removed and all direct, indirect and consequential costs of such 
removal and replacement will be paid by Contractor. Failing payment by the Contractor and notwithstanding any 
other provisions of the Contract Documents to the contrary, Owner shall have the right to bring a direct action in 
the Circuit Court to recover such costs. 

The inclusion of consequential damages throughout this agreement presents some of the most difficult terms for a 
surety to underwrite as the potential liability is challenging to calculate. With the inclusion of consequential 
damages tied to a 3 year warranty (as stated above), the risk is increased immeasurably leading the surety to tighten 
its underwriting requirements and resulting in fewer contractors being able to qualify for the bond. This diminished 
competition on the project leads to increased contract prices due to the uncapped consequential damages and 
expanded liability exposure. The consequential damages provisions will also impact the ability of small, minority 
and emerging contractors to bid the project and subcontractors to bid to the general contractor due to the inability of 
the contractors and their sureties to quantify the risk.  

We ask that the county eliminate the inclusion of consequential damages in the entire solicitation, but at the very 
least, where it is associated with the warranties. Please take the concerns expressed here under consideration as the 
inclusion of the problematic language could preclude many strong, viable contractors from procuring the necessary 
bonds that would allow them to bid on this project. The Florida Surety Association would be glad to work with 
Manatee County to help identify terms that meet the county’s goals, and treats the Principal and Surety fairly. Please 
feel free to contact me if you have any questions.  

Sincerely, 

Cody Fore 
President, Florida Surety Association




