
 

Florida Surety Association  (727) 497‐6802 
450 Carillon Parkway, Ste. 105  President@FloridaSurety.com 
St. Petersburg, FL  33716  http://www.floridasurety.com 

August 25, 2015 
 
Tom Flowers, Procurement Contracts Coordinator 
City of Titusville 
555 South Washington Avenue 
Titusville, FL  32796 
tom.flowers@titusville.com 
 
RE: BID # 15-B-056 Draa Field Stormwater Park Project 
 
Dear Mr. Flowers, 
 
The Florida Surety Association (FSA) is a non-profit trade association whose membership includes the 
vast majority of surety companies that are licensed to write fidelity and surety bonds in the state of 
Florida. These surety company members write construction surety bonds supporting contractors that are 
working on projects for the City of Titusville as well as cities, counties, municipalities, and private 
owners throughout the state of Florida.  Our membership has brought to our attention concerns regarding 
the bond forms for the captioned project.   
 
We have had the opportunity to review the Performance and Payment Bond form in the City’s Standard 
Contract Book & Special Provisions as included in the captioned project.  The bond form includes 
language that expands the surety’s liability beyond what is acceptable in a bond.  Please review our 
concerns outlined below.  
 
Reference to Incorrect Florida Statute 
In the paragraph that begins: “The Contractor shall indemnify the Owner…,” the bond form references 
Florida Statute 224.05, however, there is no such statute.  We believe the City means to reference 255.05 
which addresses bonds for public projects.   
 
Coverage for Insurance Perils 
In the paragraph that begins: “Contractor agrees to indemnify Owner…,” there is language that 
potentially expands the bond obligations to cover insurance perils.  The purpose of a Performance and 
Payment bond is to guarantee completion of the contract according to its terms and conditions as well as 
to ensure payment to subcontractors and suppliers; it is not to provide additional coverage for insurance 
risks.  This language expands the coverage of the bond well beyond what is normally accepted and 
increases risk to the surety beyond what is customary.  Inclusion of this language will reduce the ability of 
contractors to bid on this project thereby reducing competition and driving up prices.  The entire 
paragraph should be stricken out of the bond form.   
 
Consequential Damages 
In the paragraph that begins: “The Contractor shall indemnify the Owner…,” the bond form references 
consequential damages.  When a surety writes a bond it is assessing the amount of risk inherent in a 
project and the amount of exposure to risk of loss.  The surety must look at the terms of the contract 
including judging the exposure for damages.  Similar to the consequences described above, with inclusion 
of consequential damages, this risk is increased immeasurably leading the surety to tighten its 
underwriting requirements resulting in fewer contractors being able to qualify for the bond.  This 
diminished competition on the project leads to increased contract prices due to the uncapped 
consequential damages and expanded liability exposure.  In addition, the consequential damages 
provision will impact the ability of small, minority and emerging contractors to bid the project and 
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subcontractors to bid to the general contractor due to the inability of the contractors and their sureties to 
quantify the risk.   
 
Please take the concerns expressed here under consideration as the inclusion of the problematic language 
will preclude many strong, viable contractors from procuring the necessary bonds that would allow them 
to bid on this project.  The net result to the City is reduced competition and, ultimately, higher 
costs.  Sureties that do currently support projects that include these types of terms generally condition 
their support on exclusion of these terms. 
 
The Florida Surety Association would be glad to work with the City of Titusville to help identify terms 
that meet the City’s goals but also treats the Principal and the Surety fairly.  Please contact me at your 
convenience at (727) 497-6802 or kehall@hanover.com so that we may discuss our concerns and open a 
dialogue on potential solutions which would be palatable to the surety industry while accomplishing the 
desired goals of the City of Titusville. 
 
Sincerely, 
 
 
 
Kelly Hall 
President 
Florida Surety Association. 
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